Following the statutory directives I find that the evidence
reflects that in the two years before this citation respondent
was assessed 18 violations at the Nash Draw Mine (Exhibit CD.
The penalty, as proposed, appears appropriate in relation to the
stipulated size of the respondent.  The negligence of the
operator was high inasmuch as it continued to use the hoist
after the malfunctioned occurred.  When a company fails to
introduce any financial data a judge may presume that payment of
a penalty will not cause the company to discontinue in business.
Buffalo Mining Company 2 IBMA 226 (1973); Associated Drilling,
Inc., 3 IBMA 164 (1974).  The gravity of the violation was not
severe since no miners used the No. 5 hoist.  The Secretary's
Office of Assessments did not credit respondent with any
statutory good faith.  I concur in the disallowance of that
credit.  Respondent's evidence indicates that the hoist was
malfunctioning the day after the inspection.  Further, the
records would show they hoisted ore during this time (Tr. 195,
196).

On balance I deem that the proposed penalty of $395 is
appropriate and it should be affirmed.

Citation 162289 alleges a violation of Section 57.11-50.

In essence the regulation requires that an operator shall
maintain at least two separate escapeways.  In addition, such
escapeways shall be so positioned that damage to one shall not
lessen the effectiveness of the other.

The evidence established that there were two separate laddei
escapeways in each shaft.  The shafts were not interconnected anc
they were 300 feet apart.  Accordingly, damage to one could not
lessen the effectiveness of the other.

The Secretary's post trial brief asserts that Section
57.11-50 must be construed in conjunction with Section 57.11-55,
which provides:

57.11-55  Mandatory.  Any portion of a designated
escapeway which is inclined more than 30 degrees
from the horizontal and that is more than 300 feet
in vertical extent shall be provided with an emer-
gency hoisting facility.

The Secretary's argument runs along these lines: Section
57,11-50 requires that the escapeways be "properly maintained."
This means they must have an emergency hoisting facility. Since
the hoisting facility in the No. 5 shaft was not operative a
violation occurred.

I disagree with the Secretary's theory.  The requirements of
Section 57.11-55 cannot be transposed as a requirement for
Section 57.11-50.  If the Secretary .had wished; to do so he could
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